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Assured Shorthold Tenancies and deposits: recent changes in the law

In three recent cases, the High Court and the Court of Appeal have recently considered
the sanctions that a court can impose when a landlord fails to comply with the require-
ments for deposits taken in connection with assured shorthold tenancies under the Hous-
ing Act 2004. For those unfamiliar with the working of this legislation, this paper contains
a brief summary of its requirements and effects. It shall then go on to consider what the
courts have recently decided in relation to section 214. It is clear that defaulting landlords
have been thrown a lifeline by the Court of Appeal in respect of their s213 requirements.

Part 6, Chapter 4 of the Housing Act 2004: tenancy deposits

When a landlord receives a deposit in connection with an assured shorthold tenancy
(AST) entered into on or after 6 April 2007, he must deal with that deposit in accordance
with an authorised tenancy deposit scheme. This can be done by either (1) a ‘custodial
scheme’ where the landlord transfers the deposit into a designated account held by an
authorised scheme administrator, or (2) an ‘insurance scheme’ under which the landlord
retains the deposit but pays over to the scheme administrator at the end of the lease any
part of the deposit which is in dispute between the landlord and his tenant. The adminis-
trator is then responsible for paying out the disputed sums under the scheme, subject to
a right of re-imbursement from the landlord, which is backed by insurance.

Under the Housing Act 2004, s213(3), the landlord must comply with the requirements of
the scheme within 14 days of receipt of the deposit. He must also give the tenant infor-
mation about the authorised scheme, his compliance with the requirements of the
scheme, and about the operation of ss212 to 215, within 14 days of receipt of the deposit
(the information to be given is prescribed in The Housing (Tenancy Deposits) (Prescribed
Information) Order 2007 S1 2007/797, although a tenancy deposit scheme will normally
include all of this information on their standard forms and documents).

If the landlord does not comply with these requirements, he is effectively ‘punished’ in a
number of ways:

o He cannot give a section 21 notice (s213). He can only give a valid section 21
notice when he has both paid the deposit into a suitable scheme and has given
the prescribed information about it. It is therefore relatively easy to cure this
problem.

. A tenant can apply to the court under s214, asking for (1) either repayment of
the deposit or for the deposit to be paid into an authorised scheme (s214(3)),
and (2) payment to him from the landlord of a sum of money equal to three
times the deposit.

The court can only apply those s214 sanctions if it is satisfied that the notice require-
ments have not been complied with or the deposit is not being held in accordance with
an authorised scheme (s214(2)).
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Recent cases

The Court of Appeal has recently considered s214 sanctions in two recent cases: Tiensia v
Vision Enterprises Ltd (t/a Universal Estates) [2011] 1 All ER 1059, where the decision was
handed down on 11 November 2010; and Gladehurst Properties Ltd v Hashemi [2011]
EWCA Civ 604, handed down on 19 May 2011. The High Court also considered the issue in
Potts v Densley [2011] EWHC 1144 (QB), handed down on 6 May 2011. All three cases
concern when a landlord must comply with the Housing Act 2004 regime in order to avoid
the effects of s214.

Tiensia v Vision Enterprises Ltd (t/a Universal Estates)

Universal let a dwelling to Ms Tiensia under an AST for six months. She paid a deposit of
£2,400. She fell into arrears and Universal served a section 8 notice before bringing a
claim for possession. Ms Tiensia counterclaimed for the return of her deposit and a s214
sum. After she indicated that she would counterclaim, Universal protected her deposit in
a scheme and provided Ms Tiensia with the s213(5) information.

In a separate case heard by the Court of Appeal at the same time, Honeysuckle Properties
(the landlord) claimed for unpaid rent and the tenants (Fletcher and others) counter-
claimed under s214. Honeysuckle then registered the deposit under a scheme and served
the prescribed information.

It was held, firstly, that where a landlord does comply with his s213 requirements before
a tenant brings an application under s214 but outside the 14 day time limit for compli-
ance under s213(3), the tenant will not have a claim.

Secondly, the relevant date when considering whether the s213 requirements have been
complied with for the purpose of a s214 application is the hearing date. If the landlord
complies with the s213 requirements the day before the hearing, the s214 application will
fail (albeit with costs consequences for the landlord).

Potts v Densle

Tiensia was applied by Mrs Justice Sharp. Ms Potts, the tenant, gave notice of termination
of the tenancy, refused the landlord’s offer to pay the deposit back to her directly and
required that it be paid into a custodial scheme. The deposit was paid into a custodial
scheme two days after the tenancy ended and nearly a year before the hearing of the
tenant’s s214 application. It was held that the landlord had complied with the scheme,
albeit late, and that the Judge at first instance was right not to order s214 sanctions.

Gladehurst Properties Ltd v Hashemi

Gladehurst Properties let a flat to Mr Hashemi under an AST. Their deposit was never
dealt with under s213 but was kept by the landlord and returned to the tenants at the
end of the lease. Hashemi then brought a s214 application on the basis that the initial
requirements of an authorised scheme had not been complied with.
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The Court of Appeal came to the conclusion that the power of the Court to make an order
under s214 is no longer exercisable once the tenancy has come to an end. It was held that
to rule otherwise would create anomalies (e.g. the discretion to order either repayment
of the deposit or payment into an authorised scheme would be nonsensical as the ten-
ancy had come to an end).

CONCLUSION

Tiensia and Gladehurst have robbed s214 of almost all of its force. If there is still a ten-
ancy at the time of the hearing, the landlord can comply with s213 the day before the
hearing (albeit incurring costs sanctions for doing so). If the tenancy has come to an end,
then under Gladehurst, the court has no power to order a ‘penalty’ to be paid.

Those acting for the landlord should keep in mind the Housing Act 2004 when bringing
claims for possession. If the s213 requirements have not been complied with, a section 21
notice cannot be given. A section 8 notice can still be given, but possession could be
slowed down by a s214 counterclaim.

DAVID SAWTELL

4 King’s Bench Walk’s Property and Housing Team has a wide range of experience and expertise,
from junior barristers to part time legal chairmen of the Leasehold Valuation Tribunal. Many mem-
bers of the team also accept Public Access instructions. For more information on the team, please
see www.4kbw.co.uk or telephone the civil clerks, Sandie Smith sjs@4kbw.co.uk or Hilary Foster

hflw4kbw.co.uk

Telephone: 020 7822 7000  Fax: 0871 288 5693  Email: clerks@4kbw.co.uk DX: 1050 London/Chancery Lane


http://www.4kbw.co.uk�
mailto:sjs@4kbw.co.uk�
mailto:hf@4kbw.co.uk�


<<

  /ASCII85EncodePages false

  /AllowTransparency false

  /AutoPositionEPSFiles true

  /AutoRotatePages /None

  /Binding /Left

  /CalGrayProfile (Dot Gain 20%)

  /CalRGBProfile (sRGB IEC61966-2.1)

  /CalCMYKProfile (U.S. Web Coated \050SWOP\051 v2)

  /sRGBProfile (sRGB IEC61966-2.1)

  /CannotEmbedFontPolicy /Error

  /CompatibilityLevel 1.4

  /CompressObjects /Tags

  /CompressPages true

  /ConvertImagesToIndexed true

  /PassThroughJPEGImages true

  /CreateJobTicket false

  /DefaultRenderingIntent /Default

  /DetectBlends true

  /DetectCurves 0.0000

  /ColorConversionStrategy /CMYK

  /DoThumbnails false

  /EmbedAllFonts true

  /EmbedOpenType false

  /ParseICCProfilesInComments true

  /EmbedJobOptions true

  /DSCReportingLevel 0

  /EmitDSCWarnings false

  /EndPage -1

  /ImageMemory 1048576

  /LockDistillerParams false

  /MaxSubsetPct 100

  /Optimize true

  /OPM 1

  /ParseDSCComments true

  /ParseDSCCommentsForDocInfo true

  /PreserveCopyPage true

  /PreserveDICMYKValues true

  /PreserveEPSInfo true

  /PreserveFlatness true

  /PreserveHalftoneInfo false

  /PreserveOPIComments true

  /PreserveOverprintSettings true

  /StartPage 1

  /SubsetFonts true

  /TransferFunctionInfo /Apply

  /UCRandBGInfo /Preserve

  /UsePrologue false

  /ColorSettingsFile ()

  /AlwaysEmbed [ true

  ]

  /NeverEmbed [ true

  ]

  /AntiAliasColorImages false

  /CropColorImages true

  /ColorImageMinResolution 300

  /ColorImageMinResolutionPolicy /OK

  /DownsampleColorImages true

  /ColorImageDownsampleType /Bicubic

  /ColorImageResolution 300

  /ColorImageDepth -1

  /ColorImageMinDownsampleDepth 1

  /ColorImageDownsampleThreshold 1.50000

  /EncodeColorImages true

  /ColorImageFilter /DCTEncode

  /AutoFilterColorImages true

  /ColorImageAutoFilterStrategy /JPEG

  /ColorACSImageDict <<

    /QFactor 0.15

    /HSamples [1 1 1 1] /VSamples [1 1 1 1]

  >>

  /ColorImageDict <<

    /QFactor 0.15

    /HSamples [1 1 1 1] /VSamples [1 1 1 1]

  >>

  /JPEG2000ColorACSImageDict <<

    /TileWidth 256

    /TileHeight 256

    /Quality 30

  >>

  /JPEG2000ColorImageDict <<

    /TileWidth 256

    /TileHeight 256

    /Quality 30

  >>

  /AntiAliasGrayImages false

  /CropGrayImages true

  /GrayImageMinResolution 300

  /GrayImageMinResolutionPolicy /OK

  /DownsampleGrayImages true

  /GrayImageDownsampleType /Bicubic

  /GrayImageResolution 300

  /GrayImageDepth -1

  /GrayImageMinDownsampleDepth 2

  /GrayImageDownsampleThreshold 1.50000

  /EncodeGrayImages true

  /GrayImageFilter /DCTEncode

  /AutoFilterGrayImages true

  /GrayImageAutoFilterStrategy /JPEG

  /GrayACSImageDict <<

    /QFactor 0.15

    /HSamples [1 1 1 1] /VSamples [1 1 1 1]

  >>

  /GrayImageDict <<

    /QFactor 0.15

    /HSamples [1 1 1 1] /VSamples [1 1 1 1]

  >>

  /JPEG2000GrayACSImageDict <<

    /TileWidth 256

    /TileHeight 256

    /Quality 30

  >>

  /JPEG2000GrayImageDict <<

    /TileWidth 256

    /TileHeight 256

    /Quality 30

  >>

  /AntiAliasMonoImages false

  /CropMonoImages true

  /MonoImageMinResolution 1200

  /MonoImageMinResolutionPolicy /OK

  /DownsampleMonoImages true

  /MonoImageDownsampleType /Bicubic

  /MonoImageResolution 1200

  /MonoImageDepth -1

  /MonoImageDownsampleThreshold 1.50000

  /EncodeMonoImages true

  /MonoImageFilter /CCITTFaxEncode

  /MonoImageDict <<

    /K -1

  >>

  /AllowPSXObjects false

  /CheckCompliance [

    /None

  ]

  /PDFX1aCheck false

  /PDFX3Check false

  /PDFXCompliantPDFOnly false

  /PDFXNoTrimBoxError true

  /PDFXTrimBoxToMediaBoxOffset [

    0.00000

    0.00000

    0.00000

    0.00000

  ]

  /PDFXSetBleedBoxToMediaBox true

  /PDFXBleedBoxToTrimBoxOffset [

    0.00000

    0.00000

    0.00000

    0.00000

  ]

  /PDFXOutputIntentProfile (None)

  /PDFXOutputConditionIdentifier ()

  /PDFXOutputCondition ()

  /PDFXRegistryName ()

  /PDFXTrapped /False



  /CreateJDFFile false

  /Description <<



    /BGR <>

    /CHS <FEFF4f7f75288fd94e9b8bbe5b9a521b5efa7684002000410064006f006200650020005000440046002065876863900275284e8e9ad88d2891cf76845370524d53705237300260a853ef4ee54f7f75280020004100630072006f0062006100740020548c002000410064006f00620065002000520065006100640065007200200035002e003000204ee553ca66f49ad87248672c676562535f00521b5efa768400200050004400460020658768633002>

    /CHT <FEFF4f7f752890194e9b8a2d7f6e5efa7acb7684002000410064006f006200650020005000440046002065874ef69069752865bc9ad854c18cea76845370524d5370523786557406300260a853ef4ee54f7f75280020004100630072006f0062006100740020548c002000410064006f00620065002000520065006100640065007200200035002e003000204ee553ca66f49ad87248672c4f86958b555f5df25efa7acb76840020005000440046002065874ef63002>

    /CZE <>

    /DAN <>

    /DEU <>

    /ESP <>

    /ETI <>

    /FRA <>

    /GRE <>



    /HRV (Za stvaranje Adobe PDF dokumenata najpogodnijih za visokokvalitetni ispis prije tiskanja koristite ove postavke.  Stvoreni PDF dokumenti mogu se otvoriti Acrobat i Adobe Reader 5.0 i kasnijim verzijama.)

    /HUN <>

    /ITA <>

    /JPN <FEFF9ad854c18cea306a30d730ea30d730ec30b951fa529b7528002000410064006f0062006500200050004400460020658766f8306e4f5c6210306b4f7f75283057307e305930023053306e8a2d5b9a30674f5c62103055308c305f0020005000440046002030d530a130a430eb306f3001004100630072006f0062006100740020304a30883073002000410064006f00620065002000520065006100640065007200200035002e003000204ee5964d3067958b304f30533068304c3067304d307e305930023053306e8a2d5b9a306b306f30d530a930f330c8306e57cb30818fbc307f304c5fc59808306730593002>

    /KOR <FEFFc7740020c124c815c7440020c0acc6a9d558c5ec0020ace0d488c9c80020c2dcd5d80020c778c1c4c5d00020ac00c7a50020c801d569d55c002000410064006f0062006500200050004400460020bb38c11cb97c0020c791c131d569b2c8b2e4002e0020c774b807ac8c0020c791c131b41c00200050004400460020bb38c11cb2940020004100630072006f0062006100740020bc0f002000410064006f00620065002000520065006100640065007200200035002e00300020c774c0c1c5d0c11c0020c5f40020c2180020c788c2b5b2c8b2e4002e>

    /LTH <>

    /LVI <>

    /NLD (Gebruik deze instellingen om Adobe PDF-documenten te maken die zijn geoptimaliseerd voor prepress-afdrukken van hoge kwaliteit. De gemaakte PDF-documenten kunnen worden geopend met Acrobat en Adobe Reader 5.0 en hoger.)

    /NOR <>

    /POL <>

    /PTB <>

    /RUM <>

    /RUS <>

    /SKY <>

    /SLV <>

    /SUO <>

    /SVE <>

    /TUR <>

    /UKR <>

    /ENU (Use these settings to create Adobe PDF documents best suited for high-quality prepress printing.  Created PDF documents can be opened with Acrobat and Adobe Reader 5.0 and later.)

  >>

  /Namespace [

    (Adobe)

    (Common)

    (1.0)

  ]

  /OtherNamespaces [

    <<

      /AsReaderSpreads false

      /CropImagesToFrames true

      /ErrorControl /WarnAndContinue

      /FlattenerIgnoreSpreadOverrides false

      /IncludeGuidesGrids false

      /IncludeNonPrinting false

      /IncludeSlug false

      /Namespace [

        (Adobe)

        (InDesign)

        (4.0)

      ]

      /OmitPlacedBitmaps false

      /OmitPlacedEPS false

      /OmitPlacedPDF false

      /SimulateOverprint /Legacy

    >>

    <<

      /AddBleedMarks false

      /AddColorBars false

      /AddCropMarks false

      /AddPageInfo false

      /AddRegMarks false

      /ConvertColors /ConvertToCMYK

      /DestinationProfileName ()

      /DestinationProfileSelector /DocumentCMYK

      /Downsample16BitImages true

      /FlattenerPreset <<

        /PresetSelector /MediumResolution

      >>

      /FormElements false

      /GenerateStructure false

      /IncludeBookmarks false

      /IncludeHyperlinks false

      /IncludeInteractive false

      /IncludeLayers false

      /IncludeProfiles false

      /MultimediaHandling /UseObjectSettings

      /Namespace [

        (Adobe)

        (CreativeSuite)

        (2.0)

      ]

      /PDFXOutputIntentProfileSelector /DocumentCMYK

      /PreserveEditing true

      /UntaggedCMYKHandling /LeaveUntagged

      /UntaggedRGBHandling /UseDocumentProfile

      /UseDocumentBleed false

    >>

  ]

>> setdistillerparams

<<

  /HWResolution [2400 2400]

  /PageSize [792.000 612.000]

>> setpagedevice



