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Introduction

Welcome to the July edition of the Immigration and Asylum Law Bulletin
which we hope you will find informative.

In this months bulletin it includes case summaries upon the following is-
sues:-,

Delay (the Court of Appeal look again at the “Rashid” principles),

Article 3(2) of the Council Directive and extended family mem-
bers (AIT),

The burden of showing the precedent fact under section 10(1) of
the 1999 Act, (Removal of persons unlawfully in the UK) (Admin
Court),

The failure to take account of a country guidance case is a mate-
rial error of law if the Adjudicator (1J) might have come to a differ-
ent conclusion (Court of Appeal)

and interpretations of the Immigration Rules in various cases in-
cluding “regular attendance”, “Family unit”; 3" party support for
spouses, and “independent family unit”.

Country Guidance cases for Eritrea, Sudan and Cameroon

The Immigration newsletter is produced by lain Burnett a member of 4
King’'s Bench Walk (4KBW). The summaries and opinions reflect the au-
thor's views and not the opinions or views of any other member of 4
KBW.

This July Bulletin provides a round up of recently reported and com-
pleted cases. The full text of the judgments and reports can be found on
websites such as EIN, CASETRACK, BAILII, and the AIT.

Please feel free to forward it to colleagues and if they wish to be added
to our mailing list they just need to send an email to
clerks@4kbw.co.uk.

Telephone: 020 7822 7000 Fax: 0870 803 1901 Email: clerks@4kbw.co.uk DX: 1050 London/Chancery Lane



Members of Chambers

Timothy Raggatt QC
Stephen Williamson QC
John Jenkins QC
Roger Thomas QC

Alan Conrad QC Chambers of Timothy Raggatt QC
4 King’s Bench Walk, Temple, London EC4Y 7DL

Basil Hillman
Robert Spencer Bernard
Christo%her Cousins IMMIGRATION AND ASYLUM LAW UPDATE
John Denniss
Moira Pooley .
Kate Mallison June 2007 BU”et|n
Barnaby Evans
Michael Harrison
John Riley
Reginald Arkhurst
Peter Nightingale
Andrew Granville Stafford
Claire Jacobs
Paul Wakerley

ate 'I\ﬂgf(hﬁr Full List of Members of
ichae elley . . ]
Kim Preston Immigration and Public Law Team
Jillian Hurworth
Sanjay Lal
lain Burnett .
Brendan Davis lain .Burnett 1993
Jelte Bere Reginald Arkhurst 1984
i Sanjay Lal 1993
Kemi Ojutiku .
Brendan Davis 1994
Tamala McGee .
Jackie Bond 1994
Susan Monaghan S
- Kemi Ojutiku 1994
Amanda Millmore
Ne e Susan Monaghan 1995
. Sabina Khan 1999
Olive Lycourgou . .
Tamia Tagon Claire van Overdijk 2003
Beverly Roberts David Bennett 2005
David Sawtell 2005

Cameron Brown
Gavin Holme
Sabina Khan

Simon Heptonstall

Michael Roques

Hannah Sherlock
Justyn Turner

Justine Davidge The C|erks

Alison Griffiths
Jerome Silva

EITELY JEIEs Sandie Smith - 020 7822 7003

Louise Robinson

Claire Van Overdijk

Davild Bennett Tom Priest - 020 7822 7006
David Sawtell

Principal Clerk
Lee Cook

Telephone: 020 7822 7000 Fax: 0870 803 1901 Email: clerks@4kbw.co.uk DX: 1050 London/Chancery Lane



Members of Chambers

Timothy Raggatt QC
Stephen Williamson QC
John Jenkins QC
Roger Thomas QC
Alan Conrad QC

*kkk

Basil Hillman
Robert Spencer Bernard
Christopher Cousins
John Denniss
Moira Pooley
Kate Mallison
Barnaby Evans
Michael Harrison
John Riley
Reginald Arkhurst
Peter Nightingale
Andrew Granville Stafford
Claire Jacobs
Paul Wakerley
Kate Mather
Michael Skelley
Kim Preston
Jillian Hurworth
Sanjay Lal
lain Burnett
Brendan Davis
Jackie Bond
Kemi Ojutiku
Tamala McGee
Susan Monaghan
Amanda Millmore
Nadia Chbat
Olive Lycourgou
Tamia Tagon
Beverly Roberts
Cameron Brown
Gavin Holme
Sabina Khan
Simon Heptonstall
Michael Roques
Hannah Sherlock
Justyn Turner
Justine Davidge
Alison Griffiths
Jerome Silva
Edward James
Louise Robinson
Claire Van Overdijk
David Bennett
David Sawtell

Principal Clerk
Lee Cook

Chambers of Timothy Raggatt QC
4 King’s Bench Walk, Temple, London EC4Y 7DL

IMMIGRATION CASE LAW UPDATE - JULY 07

Delay (“Rashid principles”)

SSHD v_R (S) [2007] EWCA civ 546

The SSHD appealed the decision of Mr Justice Collins applying the “Rashid principles” to this
case. The Court of Appeal looked again at the principles and the application of “conspicuous
unfairness” in delay cases. The Court found difficulty with the suggestion that in an application
for judicial review, the Court had power to intervene with a later potentially lawful decision taken
after a previous unlawful decision which was not the subject of challenge before the court. How-
ever the court considered that the previous unlawful decision was a material factor in the later
made decision. Failure to take it into account would lead to the usual wednesbury grounds of
review. In establishing the earlier unlawful decision, consideration was given to the question of
whether the earlier decision was unlawful by virtue of abuse of power (conspicuous unfairness).

If the court found that the later decision was unlawful (failure to take account of the earlier
unlawful decision and the injustice to the applicant) the correct approach is to return the decision
to the Administrative body so that it can retake the decision on lawful grounds. However the relief
granted in the Rashid case could be best understood as a case where the unfairness was so
obvious and the remedy so plain that the SSHD in that case could only exercise his discretion in
one way.

Applying the above to the current case before the court, the Court of Appeal upheld Collins J's
decision.

3C leave

EL (Jamaica) v SSHD [2007 EWCA civ 591

The Court of Appeal considered that it was arguable that because leave was extended under 3C
of the Immigration Act 1971, the AIT’s interpretation of the Immigration Rules 284(i) was argua-
bly wrong. However, it should be noted that this was only a permission application and the Court
expressed that its view was that there was some difficulty with the provisions of 3C.

Comment: Please note the summary provided in the last legal bulletin in June of the AIT’s inter-
pretation of 3C in the case of DA.

Country Guidance Cases, Material errors of law

IA (Somalia) [2007] EWCA civ 323

In this case the argument centred on the issue of whether the failure to consider and provide
any reasons in respect of a country guidance case was a “material error of law”. Counsel, al-
though invited to, did not argue that a failure to have regard to a country guidance case was not
an error of law. The question posed for the court was whether it was a material error of law. The
Court held that an error of law is established as a material error of law if the Adjudicator
(immigration Judge) might have come to a different conclusion if it had been taken into account
(See paragraph 15 of the judgment)
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IMMIGRATION CASE LAW UPDATE - JULY 07

Administrative Court

R (yeeKiong LIM and Yet Kiow SEWO0 v SSHD [2006] EWHC 3004
(Admin) (case completed 14" June 2007)

The Administrative Court considered where the burden of proof lay in
deciding whether a person was subject to section 10(1) of the 1999 Act,
that the person was unlawfully in the United Kingdom. Mr Justice Lloyd
Jones concluded that the burden of showing the precedent fact, that the
person had breached their conditions of leave to remain lay upon the
SSHD. The burden of proof applicable was on the balance of probabili-
ties, the degree being proportionate to the nature and gravity of the is-
sue. Given that the case concerned issues of personal liberty the degree
of probability will be high. (See paragraph 19 and 20 of the Judgment).
The Administrative Court went on then to consider whether in order to
show that the precedent fact was established in judicial review proceed-
ings the review was on the basis of the Wednesbury test or whether the
review extends to considering whether the decision was justified and in
accordance with the evidence. The Court concluded that the later was
applicable (See paragraphs 20 and 22).

Finally the Court was asked to consider whether judicial review was an
appropriate remedy given that the applicant had an out of country right
of appeal. After considering the authorities the Court concluded that
there were exceptional circumstances in the case which required judicial
review to be available to the applicant. The Court considered that the out
of country right of appeal would not afford a satisfactory or effective rem-
edy. (See paragraphs 44 and 50)

Comment.
This judgment seems to coincide with the decisions and view of the AIT
in respect of the extra statutory grounds of refusal. (See JC and RM)
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IMMIGRATION CASE LAW UPDATE - JULY 07

Asvlum and Immigration Tribunal

APand FP (Citizens Directive Article 3(2); discretion; dependence)
India [2007] UKAIT 00048.

This is an interesting case concerning the question of whether the Coun-
cil directive provides substantive rights of residence and free movement
to extended family members. The AIT concluded that the 2006 Regula-
tions were not incomplete as the Council directive did not provide sub-
stantive rights of residence or free movement to extended family mem-
bers. The AIT concluded that the directive only afforded procedural
rights to members of the family who had substantive rights of entry and
residence under domestic (National) legislation (i.e. the Immigration
rules). Further that the test of dependency was as set out in the Euro-
pean Courts Judgment in JIA, “dependence arsing from a need for sup-
port of the national of a Member State.” (See paragraphs 26-30)

The case is also of interest as arguments as to discrimination and arti-
cle 8 were also raised. The facts of the case were that the appellant’s
were the wives of sons, whose father was an EU citizen exercising treaty
rights in the United Kingdom. They applied to join their husbands who
were lawfully in the UK. The AIT rejected arguments as to discrimination
and article 8 on the basis firstly that the sons did not have rights under
the directive as the national rules were more generous than the direc-
tive, and article 8 was not applicable as the marriage was a transnational
marriage and the parties to such a marriage were not in general entitled
to choose the place of their residence without being subject to National
Law.

Comment. This case seeks to “put to bed” arguments based upon arti-
cle 3(2) of the Council directive. It is also interesting to note that the AIT
found that arguments based upon discrimination failed, even though the
sons were lawfully in the United Kingdom, and because they were not
settled, they could not apply for their wives to join them.
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IMMIGRATION CASE LAW UPDATE - JULY 07

IMMIGRATION CASES

JJ & SS (reqular attendance) [2007] UKAIT 00050

In this case the AIT adopted a similar approach to regular attendance as
adopted in TY Burma [2007] UKAIT000007 to the question of whether a stu-
dent had made satisfactory progress. Regular attendance had to be estab-
lished in respect of the course for which the student, had last been granted
leave to remain or, the SSHD had granted permission to transfer to. Regular
attendance could be established despite some absences for say illness, or be-
cause of family or personal circumstances.

Comment. It should be noted in this case that the “satisfactory progress”
analysis in SW_& others [2006] UKAIT 00054 was adopted. SW_is a case
which is very harsh in its application and has been challenged numerous times
recently. It is hoped that the Court of Appeal will soon be invited to consider the
legal interpretation of paragraph 60(v) of the Immigration rules. The author of
this bulletin is aware of an unreported case which was heard by the Deputy
President (and an SIJ), in which SW_ was read down to state that the word
“relevant” in paragraph 60(v), meant that the taking and passing had to relate
to the progress.

BM & Al 352D (iv) “family unit” [2007] UKAITO0055

The consideration of whether a child was a member of the family unit was a
guestion of fact to be determined in each case. It was not necessarily limited to
children living in the same household.

AM (3 party support Rule 281(v)) [2007] UKAIT 00058

The AIT held that third party support was not permitted under Rule 281(v)
maintenance. The AIT further upheld previous decisions of the AIT as to the
correct approach to consideration of maintenance for someone on disability
payments. The AIT held that the appellant in this case could not succeed under
the Immigration Rules. The AIT then invited the parties to consider and argue
the application of article 8 in the case. However the AIT held that the appellant
could not succeed under article 8.

Comment: This case is yet another recent harsh decision by the AIT. The
sponsor was disabled, the spouse (applicant) had various health issues and
they had a wealthy daughter who could assist with support and maintenance
(and offered to). Despite all this the case was dismissed!
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NM (“independent family unit”) [2007] UKAIT 00051

This phrase in used in various provisions of the Immigration rules and is to
promote family unity. The AIT so held in finding a material error of law, and ap-
plying the phrase as they understood it, allowed this appeal. The AIT held that
the Immigration Judge had erred in law in finding that capacity was a neces-
sary part of whether some one was independent. The AIT stated that the con-
sideration of capacity was not appropriate, it was whether in fact the person
was independent. Relevant factors were where the child was living and finan-
cial and emotional support. However these were not the antithesis of independ-
ence and it depended upon the circumstances of the individual case.

COUNTRY GUIDANCE

EM (FGM) Sudan CG [2007] UKAIT 00060

The AIT found that “There is in general no real risk of a woman being sub-
jected to FGM at the instigation of persons who are not family members. As a
general matter, the risk of FGM being inflicted on an unmarried woman will de-
pend on the attitude of her family, most particularly her parents but including
her extended family. A woman who comes from an educated family and/or a
family of high social status is as such less likely to experience family pressure
to submit to FGM. It is, however, not possible to say that such a background
will automatically lead to a finding that she is not at real risk.

The risk of FGM from extended family members will depend on a variety of
factors, including the age and vulnerability of the woman concerned, the atti-
tude and whereabouts of her parents and the location and “reach” of the ex-
tended family.

If a woman’s parents are opposed to FGM, they will normally be in a position
to ensure that she does not marry a man who (or whose family) is in favour of
it, regardless of the attitude of other relatives of the woman concerned.”

MA (Draft Evaders —lllegal Departures) Eritrea [2007] UKAIT00059

The AIT found that “ A person who is reasonably likely to have left Eritrea ille-
gally will in general be at real risk on return if he or she is of draft age, even if
the evidence shows that he or she has completed Active National Service,
(consisting of 6 months in a training centre and 12 months military service). By
leaving illegally while still subject to National Service, (which liability in general
continues until the person ceases to be of draft age), that person is reasonably
likely to be regarded by the authorities of Eritrea as a deserter and subjected to
punishment which is persecutory and amounts to serious harm and ill-
treatment.
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Illegal exit continues to be a key factor in assessing risk on return. A person
who fails to show that he or she left Eritrea illegally will not in general be at real
risk, even if of draft age and whether or not the authorities are aware that he or
she has unsuccessfully claimed asylum in the United Kingdom.”

FK (SDF Member/ activist risk) Cameroon [2007] UKAIT 00047

The AIT found that “In the light of the evidence currently available, member-
ship of or actual or perceived involvement with the SDF at any level is unlikely
by itself to give rise to a real risk of persecution but some prominent and active
opponents of the government in Cameroon may depending on their particular
profile and circumstances continue to be at risk”

The Immigration newsletter is produced by lain Burnett a member of 4 King’s
Bench Walk (4KBW). The summaries and opinions reflect the author’s views
and not the opinions or views of any other member of 4 KBW. These summa-
ries provide an overview of the case and should not be relied upon to set out
the law. Readers are advised to consult the full text judgments and reports.

Note- the above provides only a summary of the judg-
ments and cases and it is important that reliance is not
placed upon it as setting out the law. Individuals are ad-

vised to consult the report for themselves to determine its
scope and application.
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